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Pacific Bell Telephone Company d/b/a AT&T California (hereinafter, “AT&T
California” or “AT&T”), pursuant to Commission Rule of Practice and Procedure 16.1(d),
provides this response to the following applications for rehearing of Decision 07-03-014
(“Decision”): Application of The Utility Reform Network for Rehearing of Decision 07-03-
014 (“TURN Application”), dated April 4, 2007; and Application for Rehearing of Decision
07-03-014 of the Greenling Institute (“Greenlining Application”), dated April 4, 2007. For

the reasons set forth below, AT&T California requests these applications be denied.

I. INTRODUCTION

The first and primary finding of the Digital Infrastructure And Video Competition Act of
2006 (“DIVCA” or “the Act”) is that “/i/ncreasing competition for video and broadband
services is a matter of statewide concern,”' because increasing competition will: (1) provide
consumers with more choice, (2) lower prices, (3) speed the deployment of new communication
and broadband technologies, (4) create jobs, (5) benefit the California economy, and (6) increase
opportunities for programming that appeals to California’s diverse population and many cultural
communities.’

The Act is explicit in adopting “competition,” rather than regulation, to achieve the
benefits envisioned by the Legislature. TURN and Greenlining urge the Commission to reject
the fundamental approach of the Act and to subject video service providers to “historical” public

utility regulation.” TURN argues the Commission must apply “long-standing Commission

! Pub. Util. Code § 5810(a)(1) (emphasis added).
2 Pub. Util. Code § 5810(a)(1)(B); Pub. Util. Code § 5810(a)(1)(D).

3 TURN Application, p. 11 (“California laws as well as Commission rules have historically encouraged
intervenor participation in Commission proceedings.”); see also Greenlining Application, p. 4 (“Greenlining
believes D.07-03-014 has not only departed from the implicit and explicit intentions of the Legislature, but from
Commission rules and precedent.”’) (emphasis added).



practice” to video service providers,* and complains that the Decision “turns years of
Commission practice on its head.” But that is exactly what DIVCA requires. DIVCA went to
great lengths to make clear that “video service providers are not public utilities or common
carriers,” and that “[t]he holder of a state [video] franchise shall not be deemed a public utility
as a result of providing video service....”” Thus, DIVCA requires that video services be free
from “historical” public utility regulation.

DIVCA also repeatedly emphasizes that, in sharp contrast to the Commission’s
jurisdiction over public utilities, the Commission has limited authority over video services and
video service providers,

[DIVCA] shall not be construed as granting authority to the commission to

regulate the rates, terms, and conditions of video services, except as explicitly set
forth in [DIVCA].®

Neither the commission nor any local franchising entity or other local entity of
the state may require the holder of a state franchise to obtain a separate franchise
or otherwise impose any requirement on any holder of a state franchise except as
expressly provided in [DIVCA].’

Through these and other provisions, DIVCA makes plain that its main and overriding
goal is to bring benefits to California and Californians through competition, not traditional
public utility regulation. The applications for rehearing of TURN and Greenlining ignore not

only DIVCA’s fundamental approach, but also its specific provisions.

* TURN Application, p. 17.

> Id.

8 Pub. Util. Code § 5810(a)(3) (emphasis added).
" Pub. Util. Code § 5820(c) (emphasis added).
Id.

? Pub. Util. Code § 5840(a) (emphasis added).



II. DISCUSSION

As discussed below, neither the TURN Application nor the Greenlining Application

identifies any errors in the Decision.

A. The Decision Appropriately Addresses Section 5940

In its Application, TURN repeats its previous assertions that DIVCA generally prohibits
“cross-subsidization”'” and that the Commission must “collect[] highly detailed and
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disaggregated data and closely examin[e] it”'' in order to enforce this alleged prohibition.
TURN claims the Decision errs by not imposing extensive regulations for the collection and
examination of such data. TURN’s claims are inaccurate.

First, DIVCA does not include a general prohibition of “cross-subsidization.” Indeed,
the term “cross-subsidization” does not even appear in DIVCA. Section 5940 of DIVCA
imposes a much narrower prohibition:

The holder of a state franchise under [DIVCA] who also provides stand-alone,

residential, primary line, basic telephone service shall not increase this rate to
finance the cost of deploying a network to provide video service.”

Section 5940°s prohibition is triggered only where there is (a) an increase to a specific, basic
rate; and (b) that increase is used to finance deployment of a video network. TURN’s claim that
DIVCA generally prohibits “cross-subsidization” is incorrect.

Second, TURN’s attempt to use section 5940 to justify the imposition of extensive

" TURN Application, pp. 4-5; see also TURN Comments on PD, p. 4.
" TURN Application, p. 10; see also TURN Comments on PD, p. 4.

12 Pyb. Util. Code § 5940 (emphasis added). TURN also implies that Pub. Util. Code section 5950
prohibits cross-subsidization (TURN Application, pp. 4-5), but section 5950 simply freezes certain rates. Thus,
while it may act to preclude certain potential cross-subsidization, section 5950 is not, per se, a prohibition on cross-
subsidization.



regulations requiring the collection and examination of “highly detailed and disaggregated
data”" is contrary to the express provisions of DIVCA and unnecessary. As indicated above, the
Commission may not “impose any requirement on any holder of a state franchise except as
expressly provided in [DIVCA].”"* TURN’s proposed “cross-subsidization” regulations go far
beyond the reporting requirements authorized by DIVCA" and thus are contrary to the Act.

As the Decision properly notes,'® moreover, section 5950 of DIVCA effectively ensures
compliance with section 5940 at least until January 1, 2009 because section 5950 prohibits any
increase in basic rates prior to that date. AT&T cannot increase basic rates “to finance” a video
network build-out because it cannot increase those rates at all. Further, as the Decision also
notes,'” the Commission already has more than sufficient tools to ensure any basic rate increases
after January 1, 2009 are not used to finance the cost of deploying a video network. If and when
a telecommunications carrier proposes to increase a “stand-alone, residential, primary line, basic
telephone service” rate covered by section 5940, the Commission has ample authority over
telecommunications carriers to ensure that the proceeds are not used impermissibly to “finance
the cost of deploying a network to provide video service.” The extensive regulations proposed

by TURN are unnecessary.

3 TURN Application, p. 10; see also TURN Comments on PD, p. 4.
' Pub. Util. Code § 5840(a).

'* Pub. Util. Code §§ 5920, 5960.

16 Decision, mimeo, p. 189.

7 1d. at 189-191.



B. The Decision Properly Disallows Protests Of Franchise Applications.

TURN" and Greenlining'" argue that the Decision errs by not allowing protests of video
franchise applications. To the contrary, allowing protests would violate DIVCA.

DIVCA'’s focus on competition as the driver of positive change is reflected in the
circumscribed and timely application process it mandates. DIVCA sets forth precise application
requirements and a detailed application process, and orders the Commission to require no more:

The application process described in this section [5840] and the authority granted

to the commission under this section shall not exceed the provisions set forth in
this section.”

Section 5840 establishes nine specific items to be included in the application,”" and then directs
that “[i]f the commission finds the application is complete, it shall issue a state franchise....””
Further emphasizing its objective of quickly allowing new competitors into the video services
market, DIVCA even provides that a franchise is deemed awarded if the Commission does not
act within 44 calendar days.” Section 5840 sets forth the entirety of the permissible steps in the
application process and it does not include protests. Therefore, protests are not allowed.

Moreover, California law recognizes that ministerial acts, such as the issuance of state
video franchises under AB 2987, are not subject to protest.

Where a statute requires an officer to do a prescribed act upon a prescribed

contingency, his functions are ministerial. Where a statute or ordinance clearly
defines the specific duties or course of conduct that a governing body must take,

' TURN Application, pp. 11-17.

1 Greenlining Application, pp. 3-5.

29 pub. Util. Code § 5840(b) (emphasis added).

2! Pub. Util. Code § 5840(e).

*2 Pub. Util. Code § 5840(h)(2) (emphasis added).
3 Pub. Util. Code § 5840(h)(4).



that course of conduct becomes mandatory and eliminates any element of
discretion.*

The issuance of a state video franchise under DIVCA is a ministerial, or mandatory, duty.
Again, DIVCA provides that, “[i]f the commission finds the application is complete, it shall
issue a state franchise before the 14th calendar day after that finding.”” California courts have
confirmed that, in legislation, “[t]he word ‘shall” indicates a mandatory or ministerial duty.”*
Thus, DIVCA clearly defines the course of conduct the Commission must take, and the
Commission is under a mandatory duty to issue a franchise when an applicant submits a
complete application. California courts have held that protesting a mandatory duty “would be an

idle act and could accomplish nothing.”*

Thus, California law does not allow protests of video
service applications.

TURN would have the Commission ignore DIVCA’s clear directive, and instead import
“historical” public utility regulatory procedures into video service proceedings, including
protests.® DIVCA does not allow video proceedings to be treated the same as “historical”
Commission proceedings. The Commission’s authority to allow protests in public utility
proceedings stems from its general authority to regulate public utilities. DIVCA makes clear

that the Commission’s video service authority is not “business as usual” by mandating in two

separate provisions that video service providers are not to be treated as public utilities.” DIVCA

* Rodriguez v. Solis (1991), 1 Cal.App.4™ 495, 504-505 (citing Great Western Sav. & Loan Assn. v. City
of Los Angeles (1973), 31 Cal.App.3d 403, 413).

23 pub. Util. Code § 5840(h)(2) (emphasis added).
% Lazan v. County of Riverside (2006), 140 Cal. App.4™ 453, 460.
*7 Irvine v. Citrus Pest Dist. (1944), 62 Cal. App.2d 378, 383.

 TURN Application, p. 11 (“California laws as well as Commission rules have historically encouraged
intervenor participation in Commission proceedings.”) (emphasis added).

¥ Pub. Util. Code § 5820(c) (“The holder of a state franchise shall not be deemed a public utility as a result
of providing video service under this division. This division shall not be construed as granting authority to the
commission to regulate the rates, terms, and conditions of video services, except as explicitly set forth in this



could not have been clearer that historical public utility processes and regulations cannot be
applied to video service providers.

Greenlining argues DIVCA’s timetable does not constrain protests,” and TURN claims a
protest could be made, responded to, considered and acted upon by the Commission within the
30 days allowed for determining application completeness.” These claims are entirely
unrealistic. Commission rules for public utilities allow protests of applications to be filed within
30 days from the date an application is noticed in the Daily Calendar,* and then allow 10 days
for replies.” Thus, existing rules establish a 40+ day process—not even allowing time for
Commission deliberation or action. But DIVCA requires the Commission to notify an applicant
whether its application is complete within 30 days.** Obviously, DIVCA does not envision
protests, and the Commission does not need protests to determine whether the application is
complete.

TURN further claims that because the application must include a description of the
proposed video service area and the applicants’ qualifications, the Commission must ensure that
the applicant “has a reasonable plan to meet the statutory objectives including the anti-
discrimination requirements.” In other words, TURN claims the Commission must review and

approve an applicant’s business plan. This claim directly contradicts DIVCA’s fundamental

division.”); Pub. Util. Code § 5810(a)(3) (“video service providers are not public utilities or common carriers”).
3% Greenlining Application, p. 4.
3 TURN Application, pp. 15-17.
32 Rule 2.6(a).
3 Rule 2.6(¢).
* Pub. Util. Code § 5840(h)(1).
3> TURN Application, pp. 13-14.



approach of achieving benefits through competition, not regulation. It also contradicts DIVCA’s
specific requirement that the Commission must issue a franchise if the application is
“complete.”® No analysis of business plans is required, or allowed. Indeed, TURN’s proposal
to review each applicant’s business plan starkly demonstrates that protests would thwart the
Act’s fundamental objective of increasing video competition.

C. The Decision Properly Disallows Intervenor Compensation For DIVCA
Proceedings.

Greenlining’” and TURN™ claim the Decision errs because it does not allow intervenor
compensation in DIVCA proceedings. These claims are incorrect. California law does not allow
intervenor compensation in DIVCA proceedings.

As explained above, DIVCA took pains to make clear that “video service providers are
not public utilities,” and that the Commission has no more authority over video service
providers than that expressly granted in DIVCA.* DIVCA specifically outlines the role to be
played by the Division of Ratepayer Advocates (“DRA™),* while conspicuously omitting any
role for intervenors.

The Legislature has also made clear that intervenor compensation is only available for

participation in proceedings involving public utilities. In creating the intervenor compensation

36 pub. Util. Code § 5840(h)(2).

37 Greenlining Application, pp. 5-6.

* TURN Application, pp. 17-23.

% Pub. Util. Code § 5810(a)(3) (emphasis added).

¥ See, e.g., Pub. Util. Code § 5840(a) (“Neither the commission nor any local franchising entity or other
local entity of the state may require the holder of a state franchise to obtain a separate franchise or otherwise impose
any requirement on any holder of a state franchise except as expressly provided in this division.” (emphasis
added)); Pub. Util. Code § 5840(b) (“The application process described in this section and the authority granted to
the commission under this section shall not exceed the provisions set forth in this section.” (emphasis added)).
Oddly, TURN completely ignores these restrictions in arguing that “[t]here is nothing prohibiting” the Commission
from requiring all video franchisees to pay into an intervenor compensation fund. TURN Application, p. 22.



program, the Legislature declared its intent that “[t]he provisions of this [intervenor
compensation] article shall apply to all formal proceedings of the commission involving electric,
gas, water, and telephone utilities.”” The Legislature confirmed this focus on public utilities in
explaining that the purpose of the program is to “encourage|] the effective and efficient
participation of all groups that have a stake in the public utility regulation process.”* Thus, the
intervenor compensation statutes provide that “[a]ny award made under this [intervenor
compensation] article shall be paid by the public utility which is the subject of the hearing,
investigation, or proceeding...,” and “any award paid by a public utility pursuant to this article
shall be allowed by the commission as an expense for the purpose of establishing rates of the
public utility....”"

In addition, the Legislature limited the class of persons who could recover intervenor
compensation to those representing the interests of public utility customers. Compensation is
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only available to “public utility customers.”” The “customer”* eligible for compensation is

specifically defined as,
A participant representing consumers, customers, or subscribers of any electrical,

gas, telephone, telegraph, or water corporation that is subject to the jurisdiction
of the commission.*’

1 Pub. Util. Code § 5900(k).
2 Pub. Util. Code § 1801.3(a) (emphasis added).
* Pub. Util. Code § 1801.3(b) (emphasis added).

* Pub. Util. Code § 1807 (emphasis added). Further, the Commission has no authority to establish video
service rates (see, e.g., Pub. Util. Code § 5820(c)), thus this provision could not be applied to video service
providers.

* Pub. Util. Code § 1801 (emphasis added); see also Pub. Util. Code § 1802.5 (“Participation by a
customer....” (emphasis added)).

¢ Pub. Util. Code § 1803.
47 Pub. Util. Code § 1802(b)(1)(A).



Thus, intervenor compensation is not available to represent the interests of video service
customers.

The Commission, moreover, has no inherent authority to grant intervenor compensation
in this context. The Commission’s unquestionably broad, general grants of authority in the
Constitution (Article XII) and the Public Utilities Code (e.g. § 701) are premised on its
regulation of public utilities (“may supervise and regulate every public utility in the State” and
“which are necessary and convenient in the exercise of such power and jurisdiction.”).”* Again,
DIVCA is explicit that “video service providers are not public utilities or common carriers.”® It
has long been the statutory and case law in California that, attorney fees are left to the parties
“[e]xcept as attorney’s fees are specifically provided for by statute....” The law is clear that the
Commission does not have the authority to grant intervenor compensation in DIVCA

proceedings.

* Id. (emphasis added)
* Pub. Util. Code § 5810(a)(3); § 5820(c).
3% Code Civ. Proc. § 1021.

10



III. CONCLUSION

For the reasons set forth above, AT&T California requests the applications for rehearing
filed by TURN and Greenlining be denied.

Respectfully submitted,

/s/
David J. Miller
AT&T Services Legal Department
525 Market Street, Room 2018
San Francisco, CA 94105
Tel: (415) 778-1393
Fax: (281) 664-9478
davidjmiller@att.com

DATED: April 19, 2007
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SAN FRANCISCO, CA 94111

KATIE NELSON

DAVIS WRIGHT TREMAINE, LLP
COMPANY

505 MONTGOMERY STREET, SUITE 800
SAN FRANCISCO, CA 94111-6533

GRANT KOLLING

SENIOR ASSISTANT CITY ATTORNEY
CITY OF PALO ALTO

250 HAMILTON AVENUE, 8TH FLOOR
SUITE 100

PALO ALTO, CA 94301

MARK T. BOEHME
ASSISTANT CITY ATTORNEY
CITY OF CONCORD

1950 PARKSIDE DRIVE
CONCORD, CA 94510

THALIA N.C. GONZALEZ

LEGAL COUNSEL

THE GREENLINING INSTITUTE
AGENCY

1918 UNIVERSITY AVE., 2ND FLOOR
BERKELEY, CA 94704

BARRY F. MCCARTHY, ESQ.

ATTORNEY AT LAW

MCCARTHY & BARRY LLP

100 PARK CENTER PLAZA, SUITE 501
SAN JOSE, CA 95113

JOSE E. GUZMAN, JR.
NOSSAMAN GUTHNER KNOX &

50 CALIFORNIA STREET, 34TH

SAN FRANCISCO, CA 94111-479°9

GRANT GUERRA
PACIFIC GAS AND ELECTRIC

PO BOX 7442
SAN FRANCISCO, CA 94120-7442

DAVID HANKIN

VP, GOVERNMENT AFFAIRS
RCN CORPORATION

1400 FASHION ISLAND BLVD.,

SAN MATEO, CA 94404

PETER DRAGOVICH

ASSISTANT TO THE CITY MANAGER
CITY OF CONCORD

1950 PARKSIDE DRIVE, MS 01/A
CONCORD, CA 94519

SCOTT MCKOWN
C/O CONT OF MARIN ISTD
MARIN TELECOMMUNICATION

371 BEL MARIN KEYS BOULEVARD
NOVATO, CA 94941

TIM HOLDEN

SIERRA NEVADA COMMUNICATIONS
PO BOX 281

STANDARD, CA 95373



CHARLES BORN JOE CHICOINE

MANAGER, GOVERNMENT & EXTERNAL AFFAIRS MANAGER, STATE GOVERNMENT
AFFAIRS

FRONTIER COMMUNICATIONS OF CALIFORNIA FRONTIER COMMUNICATIONS
9260 E. STOCKTON BLVD. PO BOX 340

ELK GROVE, CA 95624 ELK GROVE, CA 95759
KELLY E. BOYD ROBERT A. RYAN

NOSSAMAN, GUTHNER, KNOX AND ELLIOTT COUNTY COUNSEL

915 L STREET, SUITE 1000 COUNTY OF SACRAMENTO
SACRAMENTO, CA 95814 700 H STREET, SUITE 2650

SACRAMENTO, CA 95814

SUE BUSKE

THE BUSKE GROUP

3001 J STREET, SUITE 201
SACRAMENTO, CA 95816

State Service

ALIK LEE ANNE NEVILLE

CALIF PUBLIC UTILITIES COMMISSION CALIF PUBLIC UTILITIES
COMMISSION

TELECOMMUNICATIONS & CONSUMER ISSUES BRA CARRIER BRANCH

ROOM 4101 AREA 3-E

505 VAN NESS AVENUE 505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214 SAN FRANCISCO, CA 94102-3214
APRIL MULQUEEN JENNIE CHANDRA

CALIF PUBLIC UTILITIES COMMISSION CALIF PUBLIC UTILITIES
COMMISSION

DIVISION OF STRATEGIC PLANNING EXECUTIVE DIVISION

ROOM 5119 ROOM 5141

505 VAN NESS AVENUE 505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214 SAN FRANCISCO, CA 94102-3214
JOSEPH WANZALA MICHAEL OCHOA

CALIF PUBLIC UTILITIES COMMISSION CALIF PUBLIC UTILITIES
COMMISSION

ELECTRICITY RESOURCES & PRICING BRANCH TELECOMMUNICATIONS & CONSUMER
ISSUES BRA

ROOM 4101 ROOM 4102

505 VAN NESS AVENUE 505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214 SAN FRANCISCO, CA 94102-3214



ROBERT LEHMAN

CALIF PUBLIC UTILITIES COMMISSION
COMMISSION

TELECOMMUNICATIONS & CONSUMER ISSUES BRA
ROOM 4102

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

STEVEN KOTZ

CALIF PUBLIC UTILITIES COMMISSION
COMMISSION

DIVISION OF ADMINISTRATIVE LAW JUDGES
ROOM 2106

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

WILLIAM JOHNSTON

CALIF PUBLIC UTILITIES COMMISSION
COMMISSION

TELECOMMUNICATIONS & CONSUMER ISSUES BRA
ROOM 4101

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

EDWARD RANDOLPH

CHIEF CONSULTANT

COMMUNICATIONS

ASSEMBLY COMMITTEE/UTILITIES AND COMMERC
STATE CAPITOL

SACRAMENTO, CA 95814

Top of Page
Back to INDEX OF SERVICE LISTS

SINDY J. YUN

CALIF PUBLIC UTILITIES

LEGAL DIVISION
ROOM 4300

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

TIMOTHY J. SULLIVAN
CALIF PUBLIC UTILITIES

EXECUTIVE DIVISION

ROOM 5204

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

DELANEY HUNTER

CALIF PUBLIC UTILITIES

EXECUTIVE DIVISION
770 L STREET, SUITE 1050

SACRAMENTO, CA

RANDY CHINN

95814

SENATE ENERGY UTILITIES &

STATE CAPITOL,
SACRAMENTO, CA

ROOM 4040
95814



